‘ : - Januvary 12, 1954

TO: . Mr, Jemes Dy Kaffenbergoer
The State Egg Inspeetor
Capitol Bullding :
Phoenlx, Arizona
gy Iegal suthority of the Egg

Inspector to make "rules”,

QUESTION: . Does the State Egg'lnspector

o have the legal authority to
‘ o -« -~ . make a "rule"” regulrving dealers

and producers who are candling,
gracing ond certening, or packe
aging eges for "resale" to place
the date when sald eggs were
packed or graded on s2ld containe
ers and to place the sazne infopre
wation as well as the delivery
~date on the involce furnishad to
the purcheser?

The neéessary authority, if any, for the egg inspector o
malce such a "rule” is contalnsd in Section 68-939, subsection (z),
AdCeh, 1939, as amended, which stabes: _ o

"68~939, Authority=--Enforcemsnte-Insneetion
cw=lvidence=-2rosocutlon g=-
o« F R ¥R

(2) The state egs inspector and his deputles
must enforce the provision of this act in cone-
formity with rules and regulations promulgated
by the inspeetor, The refusal of any officer
authorized under this act to earry out the orders
and dircctions of the inspector in the enforce=
ment of thls act or prosecutilons hercounder is
neglgeet of Quty., The state egp inaspeetor shall
make and enforce such rules and regulations as
may be necessary to carry out the provisions of
this act,"
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port of this statute 18 to the effect that

duty to make such "rules" as moy

-be necessary to carry out the proviglons of the Egg Act, In this

reppeet 1% io sipgnificont %o noteo that the epg inspector st
enforee the provislons of the net" 1n conformity with rules and

regulatlons promigated by tho inapector, Obviously, the only

rule making powers bestowed upon
necessary  to enforce or carry ou

% ettt

the egg inspecetor are those
v some provision of the ege acte

1t i equally cleay that the statubtory proviglon must first exict
before the necesslty for a rule may avice, o _

The loglezl deduction in th
egg luspector may legally promul
be nccessary to enforce a provig
the date of candling, grading oxr
in the sale of cges, Sectlon 68
és amended, has been suggested as

"68-021, _;ﬁvoioe ehow

e instaont case is that before the
gate the rule in question it rust
ion of the ege act which cotabllishes
packagling of epges as a factor

~921, subsection (b), A.C.A, 1939,
being puch a statutory provision:

ing'fhe size and quality

mmlixceptions geom

(a) Every person ze
retaller, mamufacturer
rant, other eating pla
nish an invoice showin
slze and quality of su

1ling eges to a dealerp,

» hotel, hogpltal, restau-
Ce or cousumer shall fura
& date of sale, the exact
eh eps aceording to the

standards prescribed by this act; together with

the name and address o
selling the eggs, An

by a dealer to a prodn
uncandled and ungraded
be deened as complylng

T the person buying and

ezg purchase ticket glven A
cer waen the producer gells
eses to sald dealer shall
with the provisions of

this section, A copy of such invoilce or egg pur-
chase ticket shall be kept on file by the person
selling and by the buyer at theip regpectlve

place of buginess for
days and shall be open

a period of thirty (30)
at 21l reasonable tinmes

to the Inspection of the state egy luspector,

(b) Any person havi
accordance with the in

ng any such eggs marked in
volee and who shall keep

Buch eggs for much time after theoy ave purchased.

a8 to cause the same t
grade or standard and

for sale such eggs und
grade or gtandard, cha
violation of the provi

Subsectlon (a) ol the above
involce to be given by a "person

o Qeterlorate 4o a lower
shall then offer or expsse
er the mavk of the invoice
11 be deen=d guilty ol a
slons of this act,"

~quotéd code section commands an
nelling egga to a dealer, retaller,
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manuiacturer, hotel, hospital, regtovrent or other eatling place -
or consumer” o such pvrchaser, The aforenald coGe secticn indile

cates dn detall the Information to be insluded on cald invoice o
-portlon of that iunformatlon being the "date of sale", =

. Subsection (b) of Sectlon 68-921, supre, provides that the
_person keeplng egss for "such time af
Lo caune the same. to deterlorate to a loweer grade thon shovn on

- the invoice grade £hall be gullty of a violation of the provisions
of this act, This stotute clearly hinges on the data Specifically
- provided by subsection (a) which is the date of sale and gradc of

ter they are purchased" as

eges ealablished on the invoice, It would appear that %he only.

_thing to be Cetermined or established by the ess Inspector iz that
- Yhe present grade and conditilon of the egea 1s elther equal to or
dowexr then that estabhlished on the Invoice, It would naturally
-£ollow that any rule %9 be promilgated by sald e3z inspector mug

be a necessary rule to determine thig przgent conditlon, %his is
cppecially true because of the fact that the responslibility of
offering lower grade egss for sale ig clearly established as baing
that of the present seller, '

The penalty for violating a provision of tho egy act 1a sct

forth in Section 68-948, AC.A, 1039, as amended, which provideg:

"68-948, Penalty-~(a) Any person who vlolatos
any provigsion ol this act, or who interferes
with the state epy Insvector or his deputy in
the dischorge of his duties is sullty of a mla~
-deneanor; ' ,

(b) In addition a violatlon of &ny of the
provisions of subsectlons (a) and (bghof section
26 (B868-~937)shall be penalized as stated in sube
section (c) of section 26; :

. {e) 1In adailtion a vlolatlon of subsecilons

(2) and (b) of scctlon 30 (8,68~941) ghall be
penalized as stated in subsectlon (c) of geetion
30. (Laus 1952, Chapter 90, #, 37e)

Therefore, any person who violatesn "a provislon of the egg
2ot 1g pullty of a mindemsanor. It has been well establiched by
the courts that the legislature may provide a legal sanction forp
violatlon of the rules and regulatlons which it mnay enpover
adminigtrative authorities to enact; however, the legislature did
not establich such a legal sanctlon relative to the rules and
regulatlons of the egg Inspector, It is equally as well setileqd
that the power to declare what 1s a.crime and how 3t shall be
punighed 1s solely & legislative power,
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Consequently, as a practical maticr, even if the egpy inspector
had the legal authorlty to promilgate the rule in questlon, which
he does not, he would be powerdess {0 enforce such a rule because
& vlolatlon thereof would not be "g violatlon of any provision of
this zet," and consequently the pergons affected would be able to

dlsregnrd 1t with impunity since the benal gectlon would not apply
thereto, A N - : '

. ROSS P, JOMES
. The Attorney General

.’ JOHN R, BLLIOTT
Asgistant o the
:~Attorney General
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